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3er/ ORDER

PER GEORGE MATHAN, JUDICIAL MEMBER:

ITA No0.1746/Mds/2016 is an appeal filed by the assessee against

the Order of the Commissioner of Income Tax (Appeals)-2, Coimbatore, in

ITA No.378/14-15 dated 30.03.2016 for the AY 2009-10.

2. Shri S.Bharath, CIT, represented on behalf of the Revenue and Shri

A.Dhananjayan, CA, represented on behalf of the assessee.
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3. It was submitted by the Ld.AR that the assessee had sold 6.418
acres jointly with the Kartha’s mother vide three Sale Deeds dated
16.03.2009. The said Sale Deeds were, in fact, Joint Development
Agreements with M/s.Rithwik Infopark Pvt. Ltd., M/s.Hanudev Infopark
Pvt. Ltd., and M/s.Rithwik Infrastructure Pvt. Ltd. As the development
work as per the development agreements had not been completed, the
assessee had not disclosed the capital gains. It was a submission that the
AO had brought to tax, the consideration mentioned in the Sale Deeds to
tax under the head ‘long term capital gains’. It was a submission that as
the Joint Development Agreements had not been operated upon and on
account of the consequent litigation, the matter was referred to the
Arbitral Tribunal appointed by the Hon’ble Jurisdictional High Court of
Madras. It was a submission that Arbitral Award was passed in June,
2017 wherein in point No.10 at Page No.52, it has been mentioned that
the Sale Deeds dated 16.03.2009 were held as void, and the Claimant has
been entitled to compensation on account of the breach of the terms of
the Joint Development Agreements. The Ld.AR placed before us a copy
of the Arbitral Award in Arbitration OP No.1/2016 dated 08.06.2017. It
was a submission that as the Sale Deeds had been cancelled, the
consequential assessment of the long term capital gains was liable to be
deleted.

4, In reply, the Ld.DR submitted that the Arbitral Award was not placed
before the AO. It was a submission that the issue could be restored to the

file of the AO for re-adjudication after examination of the Arbitral Award.
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5. We have considered the rival submissions. As it is noticed that the
Arbitral Award has been passed only on 08.06.2017 and in the said
Arbitral Award, the Sale Deeds dated 16.03.2009 has been held to be
void, in the interest of natural justice, we are of the view that the issue of
the levy of capital gains is liable to be restored to the file of the AO for re-

adjudication after considering the Arbitral Award and we do so.

6. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced in the Open Court on November 28, 2017, at

Chennai.
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